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For hospitals and health systems, 2022 was fraught with financial 

challenges. 

 

For many, 2023 will be worse. While that may feel blunt, it is our current 

reality. 

 

In-house hospital lawyers and outside counsel to hospitals have watched 

the financial losses pile up for the past 12 months — either as reported in 

the media or from a firsthand perspective. 

 

Small rural hospitals remain at the highest risk for bankruptcy or 

closure — 140 rural hospitals have closed since 2010 according to 

University of North Carolina data. 

 

Larger health systems are also experiencing extreme financial 

pressures. Ascension Health Inc. reported an operating loss of $879 

million for its 2022 fiscal year. The Cleveland Clinic and Providence Health 

& Services Inc., a not-for-profit health system serving five western states, 

recently reported respective losses $1.1 billion and $1.5 billion through 

the first three quarters of 2022. 

 

Across the country, third quarter financial statements report alarmingly 

low amounts of cash on hand. Days cash on hand is a key financial indicator that can make 

it more difficult for hospitals to borrow money if it drops below lender 

requirements. CommonSpirit Health, Lehigh Valley Health Network Inc. and Trinity Health 

Corp. each pointed to the repayment of advance Medicare payments for their reduced cash 

reserves. 

 

The $1.7 trillion spending bill passed by Congress on Dec. 20, 2022, provided some relief 

for hospitals and health systems by preventing, for two years, the 4% pay-as-you-go 

sequester that would have further strained hospital finances. 

 

Additionally, the spending bill extends certain Medicare-dependent hospital programs 

through the 2024 fiscal year and provides for extensions to telehealth and hospital-at-home 

programs implemented during the pandemic. 

 

Of course, you already knew things were looking bad for hospitals. We need to first 

understand the causes and then what hospital leaders and advisers can do about it. 

 

The Issues 

 

Workforce 

 

A report published recently by Kaufman Hall, the 2022 State of Healthcare Performance 

Improvement, emphasized the critical financial impact of the costs associated with 

recruiting and retaining physicians, nurses, administrators and other members of the 

hospital staff. 
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According to the report, increased wages, signing bonuses and retention bonuses were 

staffing tactics used by the vast majority of respondents. Perhaps unsurprisingly, nearly half 

of survey respondents cited labor costs as offering the greatest opportunities for cost 

reduction. 

 

The Kaufman Hall report suggested reductions in the amount of contract labor utilized by 

hospitals in clinical areas as a means of reducing workforce and operating costs. Investor-

owned Community Health Systems Inc. recently reported that it had successfully reduced its 

reliance on contract labor from $190 million in the first quarter of 2022 to $100 million in 

the third quarter. 

 

Inflation and Supply Costs 

 

The cost of supplies and the ratcheting pressure of inflation are not far behind labor costs 

when looking for causes of financial stress for hospitals. In particular, hospital CFOs 

consistently cite increased drug costs as a top-tier financial challenge for their institutions. 

 

As noted above, hospital administrators see reducing the costs of recruiting and retention as 

a key area for cost-cutting. Supply costs don't offer the same opportunity. 

 

A recent McKinsey article on inflation in the health care industry projected supply chain 

issues and increased costs will continue into 2023 and beyond. The article estimates that 

nonlabor costs could increase by as much as by $110 billion in the next four years, and 

noted grimly that these "costs would likely become permanent." 

 

A recent Health Affairs article by economists Andrew Sudimack and Daniel Polsky noted that 

payment rates will be adjusted in light of inflation, but the process is slow. Medicare 

reimbursement rates are updated yearly based on forecasts for inflation, and 2023 rates are 

not reflective of the higher costs hospitals are already paying for labor and supplies. 

 

"Given that Medicare doesn't issue retrospective corrections," the paper continued, "[t]his 

underadjustment will become baked into Medicare prices for the foreseeable future, 

widening the gap between costs and payments." 

 

Shifts in Payments for Care 

 

If it seems like we've been talking about the shift from fee-for-service to value-based care 

for a decade, it's because we have. Are we there yet? Hardly. 

 

Payors and providers continue to work within both payment models, and — somewhat 

ironically in our view — the momentum for outcome-based reimbursement models such as 

improved clinical outcomes, preventative care targets or reduction in medical errors are not 

viewed as a solution to the near-term existential threats hospitals face. 

 

Reimbursement rates are not keeping up with the cost to treat patients, and it's harder now 

than ever to run a hospital in the black. On top of that, hospitals have had to repay, or may 

still be repaying, the roughly $80 billion in loans that hospitals received through Medicare 

Accelerated and Advance Payment Programs at the height of the pandemic. 

 

For hospitals and other providers, the repayment process started one year after the receipt 

of funds, which are no longer available. For the first 11 months of repayment, a 25% 

reduction was applied to a portion of new Medicare claims. After 11 months a 50% 

reduction was applied. 



 

Rising Interest Rates 

 

The Federal Reserve raised interest rates seven times in 2022 — most recently on Dec. 14, 

2022 — increasing the rate by 4.25% during the calendar year. 

 

For hospitals with predominantly fixed-rate credit facilities or bonds that are not yet near 

maturity, there's no hurry to refinance. Hospitals and hospital systems that typically rely on 

revolving credit lines with variable rates that mature in three to five years, which are often 

smaller hospitals and hospital systems, are at greater risk. 

 

Because the effect of interest rate increases on borrowers and the broader economy can be 

delayed, we are just now starting to see the effect of many of the interest rate increases. In 

fact, interest rates were so low as of last March that it took some time for variable-rate 

loans to even exceed their interest rate floor. 

 

Despite rising interest rates, hospitals and other providers have not lost the appetite to 

borrow money, but access to capital is challenging. Conventional banks and financial 

institutions traditionally have low tolerance for risk. In light of global economic and political 

concerns, many banks have either made it very difficult to borrow money or are backing out 

of new deals entirely. 

 

Hospitals with existing relationships with institutional lenders should consider reaching out 

to their bankers to discuss their current and future financing needs. 

 

FTC Scrutiny 

 

Numerous hospitals have tried to make shifts in care delivery models to either grow their 

network, as the larger or acquiring entity, or sell their organization in order to continue 

providing care to its community, as the seller, but federal and state regulatory bodies are 

making this more challenging. 

 

In November, the Federal Trade Commission issued a statement that restored "the agency's 

policy of rigorously enforcing the federal ban on unfair methods of competition." 

 

The FTC stated that the new policy shows how it will police the boundary between fair and 

unfair competition. Members of the health care industry may be forgiven, however, for 

thinking "Isn't that what you've been doing?" 

 

In June, the FTC filed administrative complaints and lawsuits in federal court to block two 

proposed hospital transactions — HCA Healthcare Inc.'s merger with Steward Health Care 

System LLC in Utah and RWJ Barnabas Health Inc.'s acquisition of Saint Peter's Healthcare 

System in New Jersey. In both instances, the parties involved scuttled the challenged 

transactions within two weeks of the FTC's action. 

 

In light of these enforcement activities and the recent policy statement, hospitals must take 

a close look at antitrust and other regulatory associated with any deal being considered. 

Even deals that do not present any obvious competitive issues may face an uncertain 

regulatory path, given the FTC's enforcement priorities and success. 

 

Now, with its newly reclaimed power from Section 5 of the Federal Trade Commission Act, 

the FTC will be taking an even closer look at any transaction that "tend[s] to negatively 

affect competitive conditions—whether by affecting consumers, workers or other market 
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participants." 

 

And there are new state-level challenges to consider. 

 

In California, the newly created California Office of Health Care Affordability is empowered 

to conduct a market impact review of health care transactions that entail material changes 

to ownership, operations or governance of hospitals or hospital systems and a number of 

other health care entities. 

 

Beginning with transactions occurring on or after April 1, 2024, parties to a prospective 

health care transaction must provide a written transaction notice to the OHCA no less than 

90 days in advance of a deal closing. The OHCA will then have 60 days to determine 

whether to grant a review waiver or to conduct a cost and market impact review. 

 

In the short term, the looming April 2024 deadline will likely lead to some accelerated 

transactions in California during the next 15 months. In the long term, it's easy to envision 

future delays in transactional matters due to this new level of regulatory oversight. 

 

Necessity Leads to Invention 

 

Strategies and solutions for hospital systems vary depending on their governance structure, 

community resources and myriad other factors. 

 

However, the most successful hospital boards and leadership teams are already conducting 

a fiduciary process to identify their most acute challenges and develop options for them to 

consider. 

 

Whether it is a change in governance, a loose affiliation with other systems or a strategic 

transaction to help secure access to health care in the community, it takes time to engage 

with all the community stakeholders to successfully execute on these strategies. 

 

If a hospital system believes they may need to change the way they do business over the 

next 2-3 years — and it is hard to imagine many hospitals won't — then now is the time to 

be deeply engaged as an institution so that solutions can be tailored to the unique 

challenges and opportunities they are facing. 

 

The silver lining? For proactive boards and C-suite executives who got into this business to 

make a difference for patients, providers and their communities, now is a unique 

opportunity to lead. While conversations around change are never easy, starting these 

discussions and keeping them going is the first step toward delivering a transformative win 

for their hospital and community. 

 
 

Jesse Neil and Tyler Layne are partners at Waller Lansden Dortch & Davis LLP. 
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